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for filing are two (2) copies of the redacted version of Hawaiian Telcom’s Petition to
Deny or Condition Assignment of Licenses, in the above referenced proceeding.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Application of Cellco Partnership d/b/a WT Docket No. 12-4
Verizon Wireless and SpectrumCo LLC

For Consent To Assign Licenses

Application of Cellco Partnership d/b/a
Verizon Wireless and Cox TMI Wireless, LLC
For Consent To Assign Licenses

HAWAIIAN TELCOM COMMUNICATIONS, INC. PETITION TO DENY OR
CONDITION ASSIGNMENT OF LICENSES

Hawaiian Telcom Communications, Inc. (“HTCI”), by its undersigned counsel, hereby
petitions the Commission to deny or, in the alternative, condition the above-captioned
applications for consent to assign certain wireless spectrum licenses, pursuant to 47 USC §§

309(d) and 310(d), and the Commission’s rules.

I EXECUTIVE SUMMARY

HTCI contends that Verizon Wireless’ acquisition of Hawaii wireless licenses from
SpectrumCo and the related joint marketing and research and development agreements between
Verizon Wireless and Oceanic Time Wamer Cable will harm the market for voice, high-speed
Internet (wireless and wireline) and paid video programming services in Hawaii as well as harm
HTCI, which, through its wholly owned subsidiaries, Hawaiian Telcom, Inc. and Hawaiian
Telcom Services Company, Inc., competes directly in the provision of those services. HTCI and
its wholly owned subsidiaries are collectively referred to herein as “Hawaiian Telcom.”
Specifically, the transaction and agreements will enhance Oceanic’s already dominant market
position and will facilitate coordinated action between Verizon Wireless and Oceanic that will
harm competition in various markets. Hawaiian Telcom is further concerned that because the

details of the joint marketing and research and development agreements remain hidden from
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that could hinder Hawaiian Telcom’s ability to compete is greatly magnified and could stifle

competition more dramatically than in other locations throughout the United States.

€. Competitive Landscape in Hawaii

At this time, the market for paid video services in the state of Hawaii has been
dominated by Oceanic for decades with 93% of consumer households on the island of Oahu
today (89% of households across the state of Hawaii) subscribing to Oceanic’s video service. In
contrast to their significant presence in the continental U.S., DISH Network and DirecTV do not
provide a competitive presence in Hawaii, with only about 5% of the market. This stems from
the technical problems created by the fact that Hawaii is at the edge of the satellite transponder
footprint for those services. Antennas must be pointed at a relatively low angle to the horizon
and, therefore, signals can be hindered easily because of physical or topographical reasons (not
to mention an increase in signal disruptions resulting from rain attenuation). As noted above,
Hawaiian Telcom has only recently begun providing a competitive TV service to Oceanic and
only has [Highly Conﬁdential].[Hi ghly Confidential] market penetration. Competitive forces
in the video market in Hawaii are clearly not constraining Oceanic’s pricing power. Oceanic
recently raised monthly rates for its Standard service Primary Outlet service by 9%, from $54.80
to $59.80, effective March 1, 2012, and raised rates for some other services by an even larger
percentage.’

Broadcast television is a particularly poor alternative to paid television in Hawaii given
the large number of households without line-of-sight and near-line-of-sight to television
broadcasting towers because of mountain ridges and valley walls. As a result, broadcast
television, even though free, is not an adequate substitute for paid video in Hawaii.

With respect to the provision of high-speed Internet access services, Oceanic again is the

dominant provider in Hawaii and has a share of [Highly Conﬁdential].[Highly Confidential]

1 See Letter from Bruce A. Olcott, Counsel to the State of Hawaii, to Marlene H. Dortch,

FCC, Secretary, CSR-8563-E (Feb. 17, 2012).
5
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Hawaiian Telcom contends that, nevertheless, Verizon Wireless’ 4G LTE service (which
provides speeds far exceeding these standards) is, for some significant segment of high-speed
Internet access consumers, a demand substitute for Hawaiian Telcom’s and Oceanic’s wired
broadband services and, therefore, should be treated as part of the same relevant market of high-
speed Internet access services. In this market, the transaction is horizontal in nature, with the
dominant player (Oceanic) teaming up with what is believed to be the third largest, and rapidly
growing, player, Verizon Wireless.

Hawaiian Telcom further notes that the current technology trend is for higher and higher
wireless Internet access speeds. There is also a clear trend towards use of tablet devices that are
served by wireless providers, such as Verizon Wireless. The trend towards tablets reduces the
significance of the fact that a computer has a significantly larger screen than a wireless handset.
While tablet screens are typically smaller than computer screens, the difference in screen size is
not nearly as pronounced. As these trends continue, any meaningful difference between wired
and wireless Internet access for the majority of customers will diminish. Given that the

agreements pertinent to the Commission’s review in this matter are for [Highly Conﬁdential]l

[Highly Confidential] Hawaiian Telcom urges the FCC to consider the impact of
those agreements over at least that period of time, especially since [Highly Conﬁdential].
_[Highly Confidential]. Failing to do so will discount the long-
term anticompetitive effects Hawaiian Telcom contends will result from the agreements. As
reflected in the Commission’s recent Staff Analysis and Findings on the proposed AT&T/T-
Mobile transaction, the Commission views such transactions in accord with antitrust principles

that it is not necessary to prove that the transaction “has caused higher prices in the affected

“broadband service” as Internet access speeds in excess of 200 Kbps). Connect American Fund,
Report and Order and Further Notice of Proposed Rulemaking, WC Docket No. 10-90, § 1036
(2011) (FCC considering increase in definition of broadband line to 256 Kbps or even 768 Kbps
for 4G LTE service).

JJa
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market. All that is necessary is that mergers create an appreciable danger of such consequences

in the future.”"*

III. LEGAL STANDARD AND PUBLIC INTEREST FRAMEWORK

When deciding whether to grant a license assignment, the Commission must conclude,
pursuant to Section 310(d) of the Communications Act, whether “the Applicants have
demonstrated that the proposed transfer of control of licenses and authorizations will serve the
public interest, convenience, and necessity.”"> Accordingly, the Applicants “bear the burden of
proving, by a preponderance of the evidence, that the proposed transaction, on balance, will
serve the public interest.”'®

The Commission’s public interest analysis also “necessarily encompasses the ‘broad aims
of the Communications Act.””'” As the Commission explained in its recent AT&T-Qualcomm
decision, these broad aims include, among other things, “a deeply rooted preference for
preserving and enhancing competition in relevant markets, accelerating private sector
deployment of advanced services, promoting a diversity of license holdings, and generally
managing the spectrum in the public interest.”'®

The Commission has also recognized that a proposed transaction may have both
beneficial and harmful effects. For example, “combining assets may allow a firm to reduce

transaction costs and offer new products, but it may also create market power, create or enhance

barriers to entry by potential competitors, or create opportunities to disadvantage rivals in

'* Staff Analysis and Findings, at 16 (citing United States v. H&R Block, slip op. at 14 (quoting
Hospital Corp. of America v. FTC, 807 F.2d 1381, 1389 (7th Cir. 1986))).

- Application of AT&T Inc. and Qualcomm Inc. for Consent to Assign Licenses and

Authorizations, Memorandum Opinion and Order, WT Docket No. 11-18, FCC 11-118, ¥ 23
(2011) (citing 47 U.S.C. § 310(d))(“AT&T-Qualcomm Order”).

te AT&T-Qualcomm Order, at | 23.
17 AT&T-Qualcomm Order, at Y 24 (emphasis in original).
it AT&T-Qualcomm Order, at  24.

_8-
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anticompetitive ways.”"® To preserve the benefits, the Commission is authorized “to impose and
enforce transaction-related conditions targeted to ensure that the public interest is served by the

2220

transaction.”” Specifically, section 303(r) of the Act authorizes the Commission “to prescribe

restrictions or conditions, not inconsistent with the law, which may be necessary to carry out the

provisions of the Act.”?'

In exercising this broad authority, the Commission generally has
“imposed conditions to confirm specific benefits or remedy specific harms likely to arise from
transactions and that are related to the Commission’s responsibilities under the Act and related
statutes.””?

The Applicants contend that the joint marketing and research and development
agreements they have entered into (a) have no bearing on whether the spectrum sale is in the
public interest, (b) do not require Commission approval, and (c) need not be part of the formal
record in this proceeding.”> While Hawaiian Telcom does not take a position on whether the
agreements require Commission approval, Hawaiian Telcom wholly disagrees with the
Applicants’ position that the agreements do not relate to the spectrum sale or that they do not
need to be considered in this proceeding.

As noted previously, the FCC is charged with determining whether the Applicants have
carried their burden to demonstrate that the proposed assignment of licenses will serve the public

interest, convenience, and necessity. Also as noted previously, the Commission’s public interest

evaluation is broad in nature and that it reviews, among other things, the competitive effects of a

19 Applications for Consent to Transfer of Control of Licenses XM Satellite Radio Holdings

Inc. to Sirius Satellite Radio Inc., Memorandum Opinion and Order and Report and Order, 23

FCC Red 12348, 12366, at 9 33 (2008)(“Sirius-XM Order™).

% Applications of Comcast Corporation, General Electric Company and NBC Universal,

Inc. for Consent to Assign Licenses and Transfer Control of Licensees, Memorandum Opinion
and Order, 26 FCC Rcd 4238, 4249, at § 25 (2011)(*Comcast-NBCU Order™).

L Comcast-NBCU Order, at 9 25.

2 Id.; Sirius-XM Order, at 9 33

= Letter from Michael H. Hammer, Counsel to Comcast Corporation, to Marlene H. Dortch,

Secretary, FCC, WT Docket No. 12-4, p.2 (Jan. 18, 2012).
9-
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proposed transaction.?* In fact, “the Commission review of the competitive effects of a
transaction under the public interest standard is broader [than the competitive review conducted
by DOJ].”* Accordingly, the Commission has a great deal of latitude as to what it may examine
in order to effectuate its charge.

Furthermore, the Applicants acknowledge that they already have provided those
agreements in an unredacted state to the DOJ as part of its review.”® Nevertheless, the
Applicants maintain that the joint marketing and research and development agreements are not
relevant for the Commission’s review.

The Applicants’ position is nonsensical. If DOJ is examining the agreements for its own
competition review, then the Commission should also be permitted to examine those same
agreements for its competition review under the broader public interest analysis. At a minimum,
DOJ’s decision to request and examine the agreements should have sufficient gravitas for the
Commission to conclude that the agreements relate in some measure to the spectrum assignment
transaction.  Accordingly, the Commission should reject the Applicants’ claim that the
Commission should not review the joint marketing and research and development agreements

when conducting its public interest determination.

IV.  THE JOINT MARKETING AND JOINT RESEARCH AND DEVELOPMENT
AGREEMENTS ARE NOT IN THE PUBLIC INTEREST

A. Joint Marketing and Joint Research and Development Agreements

The joint marketing and joint research and development agreements (the “Joint
Agreements”) entered into between Verizon Wireless and the SpectrumCo cable companies and

Cox Communications have been redacted to the point of uselessness. With so many of the

H AT&T-Qualcomm Order, atq 24-25.

% AT&T-Qualcomm Order, at § 25.

26 Letter from Applicants’ Counsel to Marlene H. Dortch, Secretary, FCC, WT Docket No.
12-4, p.3 (Feb. 9, 2012).

-10-
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Accordingly, the Commission should draw the negative inference that whatever material is
redacted by the Applicants discloses that the transaction and the Joint Agreements are not in the

public interest.

B. Competitive Concerns

The Joint Agreements between Verizon Wireless and Oceanic combine the marketing,
sales, and product development of the nation’s largest wireless service provider that also
provides a wireless broadband service with the dominant provider of high-speed Internet access
and multichannel video programming distribution service in Hawaii. While all the details are not
available, what is known is that Verizon Wireless will offer for sale [Highly Conﬁdential].
-[Highly Confidential] currently competing high-speed Internet access services of
its previous rival for these services, Oceanic, as well as Oceanic’s wireline and video services.

As noted previously, the unique conditions in Hawaii present significant challenges to
Hawaiian Telcom’s ability to deploy the facilities necessary to compete against Oceanic. These
difficulties magnify the impact of any anticompetitive actions engaged in by the Applicants. The
effect of Verizon Wireless being able to market Oceanic’s service and Oceanic being able to
market Verizon Wireless’ services is, therefore, greater in Hawaii than it might be in another
region of the U.S. Given that Hawaiian Telcom’s market penetration in the paid video market is
sufficiently small at this point, any effort that curtails its growth will mean that there will be
fewer competitive forces in the market place to restrain any anticompetitive conduct (e.g.,
increase prices or reduce output) engaged in by Oceanic and/or Verizon Wireless.

Additionally, Applicants do not contend that the combination of the Verizon Wireless
and Oceanic sale forces in Hawaii generates any pro-competitive efficiencies. Nor is there an
economic justification for such an arrangement, based on the information available to Hawaiian
Telcom. In fact, given the redacted portions of the Applicants’ Joint Agreements, Hawaiian
Telcom can only presume that the announced marketing arrangements are anticompetitive and

will harm both competition and Hawaiian Telcom directly. Accordingly, the Applicants cannot

-14-
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[Highly Confidential] Given that Oceanic’s market share for paid

video services exceeds 90%, any further increase in market concentration raises significant
competitive concerns and warrants antitrust scrutiny.”’

Furthermore, the combination of Oceanic’s sales force with Verizon Wireless’ harms
competition in the provision of video services. Hawaiian Telcom is just beginning to offer a
video service in competition with Oceanic. By combining the marketing sales forces and
advertising dollars of Oceanic and Verizon Wireless, the proposed transaction will hamper
Hawaiian Telcom’s ability to compete against Oceanic in this market, without any pro-
competitive efficiency rationale provided by the Applicants for the combination. The disparity
in the relative market shares exacerbates the anticompetitive effect of the combination.
Accordingly, the proposed transaction and accompanying agreements raise significant
competitive concerns that the Commission must address.

The Commission should also recognize that Verizon Wireless also competes against
Hawaiian Telcom and Oceanic in the provision of video services and that the joint marketing
agreements between Verizon Wireless and Oceanic combine the offerings of direct competitors,
and not providers of separate service as the Applicants want the Commission to believe. At
virtually the same time as Hawaiian Telcom was rolling out its video programming service,
Verizon Wireless launched its 4G LTE offering in Hawaii in July 2011.*® Verizon Wireless
specifically advertises that its 4G LTE service allows its customers to stream movies with no

buffering™ and is “aggressively expanding [its] 4G LTE network to cover [its] entire nationwide

3 Horizontal Merger Guidelines, U.S. Department of Justice and the Federal Trade

Commission, § 5.3, p. 19 (Aug. 19, 2010).

3 Verizon Wireless Launches 4G LTE in Honolulu, Hawaii, on July 21,

http://news.verizonwireless.com/news/2011/06/pr2011-06-21v.html (June 21, 2011).

- http://www.verizonwireless.com/b2c/explore/?page=why-verizon&section=verizon-4g-

lte#verizon-4g-lte (last accessed Feb. 16, 2012).
-16-

A/T4770454.1






REDACTED FOR PUBLIC INSPECTION

Furthermore, the product development joint venture may foreclose Hawaiian Telcom’s
ability to compete with the products likely to be created by the venture. Such products would
specifically disadvantage Hawaiian Telcom, as its two largest rivals could coordinate to develop
a product that, in all likelihood, would be incompatible with Hawaiian Telcom’s network or
subject Hawaiian Telcom to onerous provisions. For example, the joint research and
development agreement could generate a product that requires the use of the large amount of
spectrum that Verizon Wireless will have in Hawaii post-transaction. Without access to that
level of spectrum, even if Hawaiian Telcom could obtain products jointly developed by the
Applicants, Hawaiian Telcom could not utilize such a product. The practical impact of this is
that the large service providers will continue to grow in size and market power and that the
competitors with fewer underlying spectrum resources in Hawaii will have a diminished ability
to compete. The resulting market will be one in which the small service providers are unable to
provide sufficient competitive pressure on the larger players, and therefore, the large providers’
price and output will not be constrained. Additionally, without sufficient competitive pressures
in the market, the Applicants will be able to enhance their ability to act in a coordinated manner,

all to the detriment of consumers.

The Joint Development Agreement also requires that [Highly Confidential]

Confidential] The Joint Development Agreement could allow for market allocation or another

form of anticompetitive conduct; Hawaiian Telcom just does not know. Hawaiian Telcom must

* [Highly Confidentia! | N iy

Confidential]
%
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therefore object to the Joint Development Agreement on the grounds that it may permit unlawful
actions to take place, and it is fair for the Commission to infer, given the redactions, that the

Joint Development Agreement does in fact provide for market allocation.

The Joint Development Agreement also [Highly Confidential]

[Highly Confidential]

The agreements between the Applicants may also facilitate explicit or tacit collusion
between Verizon Wireless and Oceanic through the exchange or disclosure of competitively
sensitive information as part of Verizon Wireless’ agency relationship or the Joint Development

Agreement. For example, while the Joint Development Agreement [Highly Confidential]

[Highly Confidential] At

a minimum, Verizon Wireless, as an agent for Oceanic, would presumably receive pricing and

“ [Highly Confidentia! N '

Confidential]

** [Highty Confidenti! | |HEE_ R, iho!y

Confidential]
-19-
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CERTIFICATE OF SERVICE

I, M. Renee Britt, hereby certify that on this 21st day of February 2012, I have caused a copy of
the foregoing Hawaiian Telcom Communications, Inc. Petition to Deny or Condition Assignment of
Licenses to be served, as specified, upon the parties listed below:

Sandra Danner

Broadband Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, S.W.

Joel Taubenblatt
Spectrum and Competition Policy Division
Wireless Telecommunications Bureau

Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554 Washington, DC 20554
sandra.danner @fcc.gov joel.taubenblatt @fcc.gov
(Via Electronic Mail) (Via Electronic Mail)

Jim Bird, Office of General Counsel Best Copy and Printing, Inc.

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

jim.bird @fcc.gov

(Via Electronic Mail)

445 12th St., S.W.
Washington, D.C. 20554
FCC@BCPIWEB.COM
(Via Electronic Mail)

.
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M. Renee Britt, Paralegal Specialist
Bingham McCutchen LLP




